
 

 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
 
E.Q. et al.,  
 
  Plaintiffs, 
 
  v. 
 
U.S. DEPARTMENT OF HOMELAND  
SECURITY et. al, 
 
  Defendants. 
 

 

Case No.: 1:25-cv-00791  
 
  
  

 
 

 PLAINTIFF E.Q.’S EMERGENCY MOTION TO ALTER THE JUNE 12, 2025 
MEMORANDUM DENYING HIS STAY OF REMOVAL  

WITH SUPPORTING POINTS AND AUTHORITIES 
  

(Plaintiff E.Q. Faces Removal to Danger as Early as June 30, 2025)1 
 
 

 
1 Defendants have agreed not to remove E.Q. prior to June 30, 2025. See ECF No. 34. Pursuant to 
Local Civil Rule 7(m), Plaintiffs’ counsel conferred with Defendants’ counsel for their position on 
this motion. In response, they stated, “Defendants oppose the motion because the IJ decision notes 
that it was served on Mr. E.Q. on February 25, 2025. Additionally, at the hearing, page 40 of the 
transcript demonstrates that the Court already knew what was in the first affirmance form, and 
submitting that affirmance now would not make a difference.” 
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 Pursuant to Fed. R. Civ. P. 59(e), Plaintiff E.Q. respectfully seeks modification of the 

Court’s June 12, 2025, Memorandum Opinion and Order (“Opinion,” Dkt. No. 35), which denied 

E.Q.’s May 13, 2025, motion for a stay of removal (“Motion,” Dkt. No. 25). Modification is 

warranted because the Government has now produced previously unavailable evidence consisting 

of E.Q.’s February 25, 2025, Immigration Judge decision (“February IJ Decision”). 

INTRODUCTION 

 The Opinion addressed an incomplete evidentiary record, which did not include the 

February IJ Decision ordering E.Q.’s removal. As detailed below, the government declined to 

produce the February IJ Decision despite repeated written requests from E.Q.’s counsel. 

Defendants also failed to provide this Court with a copy of the February IJ Decision when filing 

their “Certified Administrative Record of E.Q.’s Credible Fear Review Proceedings” (Dkt. No. 

26).2 It was not until June 10, 2025, after the underlying motion was fully briefed and argued, and 

less than 48 hours before this Court issued the Opinion, that the government finally provided E.Q.’s 

counsel with a copy of the February IJ Decision. As detailed below, this Court should exercise its 

authority under Fed. R. Civ. P. 59(e) to modify the Opinion because the February IJ Decision 

demonstrates that E.Q. has standing to assert his claims.  

 In this action, E.Q. challenges Defendants’ unlawful implementation of the Mandatory 

Bars Rule3 in a credible fear process that included an asylum officer’s February 4, 2025, negative 

credible-fear decision and the subsequent February IJ Decision. E.Q. contends that these decisions 

ordered his removal based on an unlawful determination that he might be subject to security-risk 

 
2 Despite Defendants’ representations in their statement in opposition to this motion, E.Q. has 
indicated that he never received a copy of the IJ decision from February 25, 2025. And even if it 
had been served to him by mail, neither he nor counsel had possession of the document prior to 
the hearing on E.Q.’s stay motion. See Dec. of Colleen Cowgill (“Cowgill Dec.”) at ¶ 3. 
3 The Court’s Opinion (at 5-6) contains a succinct summary of the Mandatory Bars Rule, which 
E.Q. incorporates here by reference. 
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and terrorist bars. 

On May 13, 2025, E.Q. filed the Motion to stay his removal under both the traditional Nken 

stay factors and the All Writs Act (28 U.S.C. § 1651(a)). The Opinion denied E.Q.’s motion based 

on a finding that “he likely lacks standing” and thus cannot establish a likelihood of success on the 

merits factor under Nken. Opinion at 2. The Opinion did not address the All Writs Act. 

With respect to its standing analysis, the Opinion recognized that the February IJ Decision 

“was not among the record materials provided to the Court.” Opinion at 9, n.2. As a result, the 

Opinion focused its standing analysis solely on the asylum officer’s decision. The Opinion found 

that the asylum officer’s negative decision was based on two alternative grounds: (i) application 

of the Mandatory Bars and (ii) “E.Q.’s failure to establish future persecution because of a protected 

ground (the ‘no-nexus finding’).” Opinion at 13. Given the no-nexus finding, the Opinion held that 

E.Q. lacked standing because “even absent application of the [Mandatory Bars Rule], the outcome 

of E.Q.’s first credible-fear interview . . . would have been the same.” Id. 

For the purposes4 of this motion, E.Q. does not dispute the Opinion’s factual finding that 

the asylum officer’s “negative credible-fear determination was based on the no-nexus finding and 

the mandatory bars.” Opinion at 17. But a separate analysis is required for the Immigration Judge’s 

“de novo review of [the] asylum officer’s credible-fear determination.” Opinion at 6.  

Reflecting the cursory nature of the credible fear process, Immigration Judges record their 

credible fear determinations using a check-the-box form that does not contain any space to record 

the basis for their decision. As a result, the February IJ Decision contains no indication as to 

whether the Immigration Judge ordered E.Q.’s removal based on the mandatory bars, the no-nexus 

finding, both findings, or different grounds altogether. The Immigration Judge may very well have 

 
4 E.Q. does not waive and expressly preserves all of the arguments presented in the Motion for 
the purposes of further proceedings and any future appeal.  
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reached his decision based on the asylum officer’s erroneous finding that E.Q. was a “a member 

of the Taliban and [] a Suspected Terrorist (KST).” Dkt. 24-1 at 37. E.Q. thus has standing because, 

in the absence of the Mandatory Bars Rule, “there remains at least the possibility that [his 

proceedings] could reach a different conclusion.” Ctr. for Biological Diversity v. EPA, 861 F.3d 

174, 185 (D.C. Cir. 2017). 

BACKGROUND 

A. The Opinion 
 
 As the sole grounds for denying E.Q.’s Motion, the Opinion concluded that E.Q. “likely 

lacks standing” to challenge the Mandatory Bars Rule. The Opinion reached this conclusion based 

on an assessment of both traceability and redressability. First, with respect to traceability, the 

Opinion held as follows: 

While the Rules were one justification for his first negative credible-fear 
determination, they were not a but-for cause of it: E.Q.’s failure to establish future 
persecution because of a protected ground (the “no-nexus finding”) provided an 
independent and sufficient legal basis to support the determination . . . Accordingly, 
even absent application of the Rules, the outcome of E.Q.’s first credible-fear 
interview—and therefore his associated removal order and the injury underlying 
his claim—would have been the same. His injury thus does not appear traceable to 
the Rules.  

Having found that E.Q.’s injury was not traceable to the Mandatory Bars Rule, the Opinion 

followed a parallel analysis on redressability. As the Opinion stated, “[h]olding the Rules unlawful 

would not remedy E.Q.’s injury because, even without the Rules, he could still be removed based 

on his failure to establish nexus.”  

B. Plaintiffs Obtain a Copy of the Previously Undisclosed February IJ Decision 

 E.Q.’s counsel first obtained a copy of the February IJ Decision on June 10, 2025. See June 

20, 2025, Cowgill Dec. at ¶ 9. E.Q. was not represented by counsel at his February 25, 2025, 

Immigration Judge hearing, and the February IJ decision indicates that E.Q. was not personally 
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served with a copy of that document. Id. at Exhibit to Cowgill Dec. Instead, at some unspecified 

time, the document was simply mailed to “Noncitizen c/o custodial officer.” Id. 

 E.Q.’s counsel first requested the administrative record of E.Q.’s removal order from the 

U.S. Citizenship and Immigration Services (USCIS) Asylum Office on March 13, 2025. The 

following day, USCIS provided counsel with a record consisting solely of the following 

documents: Form I-869, Form I-863, Form I-870, the Securing the Border (SB) Worksheet, and 

the CFI Interview Notes and Decision. Cowgill Dec. at ¶ 3. The USCIS production (Dkt. 24-1) did 

not include a copy of the February IJ Decision. Id.  at ¶ 4.  

 As described in the Opinion, Defendants ultimately provided E.Q. with a second credible 

fear interview on April 14, 2025. On April 30, 2025, E.Q.’s counsel learned that this second 

interview resulted in a negative credible fear determination. Id. at ¶¶ 5-7. Counsel, however, was 

not initially provided a copy of the record of the second interview. Id.  

 On May 1, 2025, E.Q.’s counsel submitted a second request to USCIS for the 

administrative record pertaining to E.Q.’s CFI proceedings. Id. at ¶ 7. That same day, USCIS 

responded by sending her the following documents by email: Form I-869, Form I-863, Form I-

870, the Securing the Border (SB) Worksheet, the Interview Notes from E.Q.’s first CFI, and the 

CFI Interview Notes and Decision from his second CFI. Id. at ¶ 7; Dkt. 24-2. Once again, this 

second USCIS production did not include the February IJ Decision. Cowgill Dec. at ¶ 7. 

 On May 8, 2025, E.Q.’s counsel submitted a Freedom of Information Act request with the 

Executive Office for Immigration Review requesting the Record of Proceedings from E.Q.'s 

February 25, 2025, hearing before the immigration judge, including a copy of the February IJ 

Decision. Id. at ¶ 8. EOIR did not respond until June 10, 2025; that was the first time counsel ever 

received a copy of the February IJ Decision. Id. at ¶¶ 8-9; see Exhibit to Cowgill Dec. 
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 The February IJ Decision (id., Ex. 1) was made on a preprinted form that provided the 

Immigration Judge with a finite number of boxes to check to reflect his determination. In pertinent 

part, the form contains exactly two options regarding the Immigration Judge’s determination as to 

whether the applicant has established a “reasonable possibility of persecution”: 

 

As reflected above, the Immigration Judge checked the box indicating that E.Q. had not established 

a reasonable possibility of persecution. See Exhibit to Cowgill Dec. 

 The relevant form contained exactly two options to record whether the Immigration Judge 

was affirming or vacating the underlying negative credible fear determination: 

 

As reflected above, the Immigration Judge checked the box indicating that he was affirming E.Q.’s 

negative credible fear determination. Id. 

LEGAL STANDARD 

 Under Federal Rule of Civil Procedure 59(e), a party may move to “alter or amend a 

judgment no later than 28 days after the entry of the judgment.” Fed. R. Civ. P. 59(e). A Rule 59(e) 

motion “is discretionary and need not be granted unless the district court finds that there is an 

intervening change of controlling law, the availability of new evidence, or the need to correct a 

clear error or prevent manifest injustice.” D’Amore v. Small Bus. Admin., No. 21-CV-1505 (CRC), 

Case 1:25-cv-00791-CRC     Document 36     Filed 06/20/25     Page 6 of 11



 

6 

2024 WL 3251224, at *2 (D.D.C. July 1, 2024) (Cooper, J) (internal citation omitted). To prevail 

on a Rule 59(e) motion based on new evidence, the moving party must establish that the underlying 

evidence is (i) “newly discovered or previously unavailable despite the exercise of due diligence” 

and (ii) would “change[] the Court’s outcome.” Am. Bar Ass’n v. United States Dep’t of Educ., 

388 F. Supp. 3d 23, 26 (D.D.C. 2019) (internal citations and punctuation omitted). 

ARGUMENT 

I. The February IJ Decision Was Previously Unavailable Despite Counsel’s 
Exercise of Due Diligence. 

 
 As detailed above, E.Q.’s counsel diligently sought access to the February IJ Decision 

which, at all times, was in Defendants’ possession. E.Q.’s counsel made express written requests 

for these records on March 13, 2025, May 1, 2025, and May 8, 2025. Cowgill Dec. at ¶¶ 2,7-8. It 

is unclear why USCIS declined to provide a copy of the February IJ Decision in responses to the 

March 13 and May 1 requests or why it took one month to respond to the May 8 FOIA request. Id. 

at ¶¶ 2, 7-9. And it is unclear why Defendants omitted the February IJ Decision when filing their 

“Certified Administrative Record of E.Q.’s Credible Fear Review Proceedings” (Dkt. No. 26) with 

this Court. One thing is clear, however; despite counsel’s diligent efforts to obtain a complete 

record, the government did not produce the February IJ Decision until June 10, 2025, after the 

Motion was fully briefed and argued, and less than 48 hours before this Court issued its Opinion.  

II. The February IJ Decision Establishes that E.Q. has Standing to Challenge the 
Mandatory Bars Rule 

 
 The Opinion’s standing analysis was premised on an incomplete evidentiary record that 

did not include the February IJ Decision. See Opinion at 9, n.2 (noting the February IJ Decision 

“was not among the record materials provided to the Court”). As a result, the Opinion focused its 

standing analysis solely on the asylum officer’s CFI Decision. In that context, the Opinion found 

that the asylum officer’s interview notes “sufficiently establish that E.Q.’s first negative credible-
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fear determination was based on the no-nexus finding and the mandatory bars.” Opinion at 17. The 

Opinion thus reasoned that “even absent application of the Rules, the outcome of E.Q.’s first 

credible-fear interview—and therefore his associated removal order and the injury underlying his 

claim—would have been the same.” Id. at 13. 

 While that reasoning may apply to the asylum officer’s determination, it cannot apply to 

the February IJ Decision. Given the absence of any written explanation for the Immigration 

Judge’s determination, there is no basis in the record to conclude that the Immigration Judge 

adopted the asylum officer’s non-nexus finding rather than, for example, simply adopting 

Defendants’ erroneous finding that E.Q. was a “a member of the Taliban and [] a Suspected 

Terrorist (KST).” Dkt. No 24-1 at 37. As reflected in Kiakombua v. Wolf, 498 F. Supp. 3d 1 

(D.D.C. 2020), the possibility that the Immigration Judge could have reached an alternative 

conclusion in the absence of the Mandatory Bars Rule is sufficient to establish E.Q.’s standing.  

 In Kiakombua, the plaintiffs contended that asylum officers conducted unlawful CFIs 

based on a newly issued asylum lesson plan that “misrepresent[ed] the substantive law” applicable 

to eligibility for asylum. Id. at 10. Defendants challenged plaintiffs’ standing, arguing that their 

negative CFIs were not traceable to the lesson plan because there was “zero evidence that the 

Lesson Plan, and the new standards it allegedly pronounced, played any role in Plaintiffs’ negative 

credible fear determinations.” Id. at 25.  In rejecting this argument, the court held that it was not 

Plaintiffs’ burden to prove that the denial of relief was expressly premised on the challenged 

Lesson Plan.  

 Instead, the court found it sufficient that (i) “the Lesson Plan was in effect at the time that 

Plaintiffs’ credible fear determinations were made” and (ii) asylum officers were thus required to 

consider the Lesson Plan when making credible fear determinations. Id. Because the lesson plan 
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was a possible cause of the negative CFI determinations, the plaintiffs had standing. As the court 

explained, a plaintiff alleging a procedural injury “need not show the agency action would have 

been different had it been consummated in a procedurally valid manner—the courts will assume 

this portion of the causal link.” Id. (quoting Mendoza v. Perez, 754 F.3d 1002, 1012 (D.C. Cir. 

2014)). 

 Here, particularly in light of the ambiguity in the February IJ decision, the same analysis 

applies. With respect to that decision, the record provides only three real certainties:  

 The Immigration Judge received the CFI Decision, which included the asylum officer’s 
determination that E.Q. was a “a member of the Taliban and [] a Suspected Terrorist 
(KST).” Dkt. No 24-1 at 37.  

 Pursuant to 8 C.F.R. §1003.42, as amended by the Mandatory Bars Rule, the Immigration 
Judge was required to consider “the asylum officer's application of any bars to asylum and 
withholding of removal pursuant to 8 CFR 208.30(e)(5).”  

 It is entirely plausible that the Immigration Judge issued his negative decision based solely 
on the Mandatory Bars.  

 As the Court in Kiakombua found, this is sufficient to establish traceability because a 

plaintiff who alleges a deprivation of a procedural right “never has to prove that if he had received 

the [proper] procedure the substantive result would have been altered . . . Instead, all that is 

necessary is to show that the procedural step was connected to the substantive result.” Kiakombua, 

498 F. Supp. at 25 (quoting Sugar Cane Growers Co-op. v. Veneman, 289 F.3d 89, 94 (D.C. Cir. 

2002)). 

 Because E.Q. has established an injury that is traceable to the Mandatory Bars Rule, he has 

also established redressability. In finding an absence of redressability below, the Court’s Opinion 

focused solely on the CFI Decision. In that context, the Opinion found that the no-nexus finding 

was “an independent and sufficient ground for” the asylum officer’s negative determination and 

thus “the outcome would not have been different even if the protection [i.e. vacatur of the rule] 
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were afforded.” Opinion at 18.  But as it pertains to the February IJ Decision—which was a de 

novo review of E.Q.’s credible fear finding—there is no evidence the Immigration Judge adopted 

the no-nexus finding.  Under the “relaxed redressability requirement” for procedural injury claims, 

plaintiffs “need only show that the agency's decision could be altered as a result of compliance 

with the procedural requirement. “Las Americas Immigrant Advoc. Ctr. v. Wolf, 507 F. Supp. 3d 

1, 22 (D.D.C. 2020) (quotation omitted) (emphasis in original). Redressability is thus satisfied 

because, if the Court were to vacate the Mandatory Bars Rule, “there remains at least the possibility 

that [E.Q.’s proceedings] could reach a different conclusion.” Ctr. For Biological Diversity v. Env't 

Prot. Agency, 861 F.3d 174, 185 (D.C. Cir. 2017). 

CONCLUSION 

 For the reasons stated above, E.Q. respectfully requests that the Court (i) modify the 

Opinion based on the February IJ Decision to find that E.Q. does have standing; (ii) proceed to 

address the merits of E.Q.’s motion to stay removal (including under both the Nken factors and the 

All Writs Act); and (iii) issue an administrative stay of E.Q.’s removal pending a final decision on 

E.Q.’s Motion to Stay Removal. 

 Dated: June 20, 2025           Respectfully Submitted, 

Jared A. Levine (admitted pro hac) 
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