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November 1, 2024 

 

Sent via Public Access Link 

 

Office of the General Counsel 

Attn: FOIA Service Center 

Executive Office for Immigration Review 

5107 Leesburg Pike, Suite 2150 

Falls Church, VA 22041 

 

Re:  Freedom of Information Act Request for EOIR Guidance on the Family Unity 

Provision; Expedited Processing Requested 

 

Dear Freedom of Information Officer: 

 

The Center for Gender & Refugee Studies (“CGRS”) submits this request pursuant to the Freedom of 

Information Act (“FOIA”), 5 U.S.C. § 552, to obtain information regarding the Executive Office for 

Immigration Review’s (“EOIR”) interpretation of the family unity provisions of the 

Circumvention of Lawful Pathways (“CLP”) Rule, 88 Fed. Reg. 31,314 (May 16, 2023), and the 

Securing the Border (“STB”) Rule, 89 Fed. Reg. 48,710 (June 7, 2024). See 8 C.F.R. 

§§ 1208.33(c), 1208.35(c) (establishing the family unity provisions).  

 

Both the CLP and STB Rules render certain asylum seekers ineligible for asylum, based largely 

on the date and manner of their entry to the United States. See 8 C.F.R. §§ 1208.33(a)(1); 

1208.35(a)(1). Both rules also contain an identically worded provision stating that, in certain 

circumstances, an asylum seeker who would otherwise be subject to the CLP or STB Rule can 

regain eligibility for asylum if they have derivatives who are either outside the United States or 

who are present in the United States but unable to independently qualify for protection from 

removal. 8 C.F.R. §§ 1208.33(c), 1208.35(c). This “family unity” provision is only assessed in 

removal proceedings conducted by EOIR.  

 

CGRS seeks a fee waiver of any fee imposed by the agency because the records sought will 

contribute to the public’s understanding of EOIR’s operations and release of the information is 

not in CGRS’s commercial interest. 

 

I. Request for Information  

 

CGRS seeks records1 prepared, received, transmitted, collected, or maintained by EOIR as 

described below: 

 
1 For purposes of this request, unless otherwise specified, the term “records” includes but is not limited to all 

communications, correspondence, directives, documents, data, videotapes, audiotapes, e-mails, faxes, files, 

guidance, guidelines, standards, evaluations, instructions, analyses, memoranda, agreements, notes, orders, policies, 

procedures, protocols, reports, spreadsheets, charts, rules, manuals, technical specifications, training materials, and 

studies, including records kept in written form, or electronic format on computers and/or other electronic storage 

devices, electronic communications, including text messages, and/or videotapes, as well as any reproductions 

thereof that differ in any way from any other reproduction, such as copies containing marginal notations.  
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1. Any and all guidance or other records, formal or informal, issued to immigration judges 

regarding the scope, interpretation, or application of the family unity provision 

established by the CLP Rule at 8 C.F.R. § 1208.33(c). This shall include guidance on the 

procedures to be utilized by immigration judges when assessing whether the family unity 

provision may be relevant or should be applied in a case.   

 

2. Any and all guidance or other records, formal or informal, issued to immigration judges 

regarding the scope, interpretation, or application of the family unity provision 

established by the STB Rule at 8 C.F.R. § 1208.35(c). This shall include guidance on the 

procedures to be utilized by immigration judges when assessing whether the family unity 

provision may be relevant or should be applied in a case.   

 

3. Any records regarding the implementation of the guidance described in (1) and (2).  

 

CGRS requests that EOIR proactively disclose the records requested above pursuant to 5 U.S.C. 

§ 552(a)(2) and publish these records to its electronic reading room. Section 552(a)(2)(B) 

requires the agency to proactively make available to the public “statements of policy and 

interpretations which have been adopted by the agency and are not published in the Federal 

Register.” Section 552(a)(2)(C) requires the agency to proactively make available to the public 

“administrative staff manuals and instructions to staff that affect a member of the public.” Both 

provisions apply here. The guidance is also of significant interest to the public at large. See infra 

Section IV(1).  

 

II. Format of Production  

 

CGRS seeks responsive electronic records in a machine-readable format with all metadata and 

load files. We request that you produce responsive materials in their entirety, including all 

attachments, appendices, enclosures, and/or exhibits. CGRS asks that the records be provided 

electronically in a text-searchable, static-image format (PDF), in the best image quality in the 

agency’s possession, and that the records be provided in separate, Bates-stamped files.  

 

III. Expedited Processing 

 

CGRS seeks expedited treatment for this FOIA request because there is an “urgency to inform 

the public concerning actual or alleged Federal Government activity.” 5 U.S.C. 

§ 552(a)(6)(E)(v)(II); see also 6 C.F.R. § 5.5(e)(1)(ii).  

 

The family unity provision presents a significant shift in asylum processing and there is an 

urgent need to inform the public, asylum seekers, and legal service providers about the manner in 

which the family unity provision is being implemented. Asylum seekers, many of whom proceed 

pro se, must already navigate a complex set of eligibility requirements; the family unity 

provision is an unprecedented mechanism that in many cases will serve as the only avenue for 

restoring eligibility for asylum. Understanding how the family unity provision is interpreted will 

allow asylum seekers and, if applicable, their legal representatives to better assess their eligibility 

for asylum and prepare their cases with improved awareness of the governing standards.  
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The family unity provision also presents significant ethical questions for attorneys representing 

multiple family members in a removal proceeding. This request will shed light on EOIR’s 

understanding of the family unity provision, helping attorneys provide better counsel to their 

clients and meet their ethical obligations. It is essential that asylum seekers and other interested 

stakeholders have a clear understanding of how the family unity provision is being interpreted by 

EOIR.    

 

Additionally, the CLP, STB, and the overall asylum system is currently a subject of ongoing 

intense media and public interest.2 Recent polling has shown immigration and asylum to be 

among the top issues of concern to Americans.3 Expedited processing is thus warranted.  

 

The undersigned hereby certifies that the foregoing is true and correct to the best of my 

knowledge and belief.  

 

IV. Fee Waiver Request 

 

CGRS seeks a fee waiver on the grounds that disclosure of the requested records is in the public 

interest and is “likely to contribute significantly to public understanding of the operations or 

activities of the government and is not primarily in the commercial interest of the requestor.” 5 

U.S.C. § 552(a)(4)(A)(iii).  

  

1. Disclosure of the Information is in the Public Interest  

  

The public interest criterion is satisfied when (1) the request concerns operations or activities of 

the government; (2) disclosure is likely to contribute to an understanding of government 

operations or activities; (3) disclosure contributes to an understanding of the subject by the 

public at large; and (4) disclosure is likely to contribute significantly to such understanding. 6 

C.F.R. § 5.11(k)(2) (2017); see also Judicial Watch, Inc., v. U.S. Dep’t of Justice, 365 F.3d 1108, 

1126 (D.C. Cir. 2004). This request meets all four criteria.  

 

First, CGRS seeks information that concerns the operations of EOIR, a government agency. In 

particular, CGRS seeks information about how the agency interprets and applies the family unity 

provision. The requested information will shed light on how immigration judges determine 

 
2 Jazmine Ulloa & Hamed Aleaziz, Whether Harris or Trump Wins, Seeking Asylum in the U.S. May Never Be the 

Same, N.Y. TIMES (Oct. 28, 2024), https://www.nytimes.com/2024/10/28/us/politics/harris-trump-asylum-

immigration.html; Maureen Groppe, Supreme Court Rejects GOP States’ Efforts to Intervene in Border Policy 

Dispute, USA TODAY (Oct. 21, 2024), https://www.usatoday.com/story/news/politics/2024/10/21/supreme-court-

border-asylum/75733591007/; Andrea R. Flores, Why Washington Has Failed to Solve the Border Crisis: Fixing 

Asylum Matters—But Not as Much As Creating New Pathways for Legal Immigration, FOREIGN AFFAIRS (Oct. 17, 

2024), https://www.foreignaffairs.com/united-states/immigration-mexico-border-crisis-andrea-flores; Didi Martinez, 

Biden Administration Doubles Down on Tough Asylum Restrictions at Border, NBC NEWS (Sept. 30, 2024), 

https://www.nbcnews.com/politics/2024-election/biden-administration-doubles-tough-asylum-restrictions-border-

rcna173331.   
3 Tara Suter, Most Voters in New Poll Say Economy, Immigration Most Important Issues in 2024, THE HILL (August 

14, 2024), https://thehill.com/business/4828253-most-voters-in-new-poll-say-economy-immigration-most-

important-issues-in-2024/; Jeffrey M. Jones, Immigration Surges to Top of Most Important Problem List, GALLUP 

(Feb. 27, 2024), https://news.gallup.com/poll/611135/immigration-surges-top-important-problem-list.aspx.  

https://www.nytimes.com/2024/10/28/us/politics/harris-trump-asylum-immigration.html
https://www.nytimes.com/2024/10/28/us/politics/harris-trump-asylum-immigration.html
https://www.usatoday.com/story/news/politics/2024/10/21/supreme-court-border-asylum/75733591007/
https://www.usatoday.com/story/news/politics/2024/10/21/supreme-court-border-asylum/75733591007/
https://www.foreignaffairs.com/united-states/immigration-mexico-border-crisis-andrea-flores
https://www.nbcnews.com/politics/2024-election/biden-administration-doubles-tough-asylum-restrictions-border-rcna173331
https://www.nbcnews.com/politics/2024-election/biden-administration-doubles-tough-asylum-restrictions-border-rcna173331
https://thehill.com/business/4828253-most-voters-in-new-poll-say-economy-immigration-most-important-issues-in-2024/
https://thehill.com/business/4828253-most-voters-in-new-poll-say-economy-immigration-most-important-issues-in-2024/
https://news.gallup.com/poll/611135/immigration-surges-top-important-problem-list.aspx
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whether asylum seekers may be eligible for the family unity provision or have established that 

they qualify for the family unity provision.  

 

Second, disclosure of the requested information will contribute to the public’s and CGRS’s 

understanding of how EOIR is interpreting and applying the family unity provision. An 

understanding of the standards applied during removal proceedings, where applicants are often 

unrepresented, is critical to safeguarding their rights. EOIR’s disclosure of the requested records 

will also contribute to public understanding of how asylum seekers’ claims are evaluated during 

removal proceedings.  

 

Finally, disclosure of the requested information will significantly advance understanding of 

EOIR operations. The family unity provision is an unprecedent feature of asylum law and the 

regulatory language is broad enough to permit multiple interpretations of its key terms. Release 

of records pursuant to this request would significantly improve public understanding of how the 

provision is understood by immigration judges. Further, as discussed below, CGRS’s 

commitment to share this information widely and free of charge among its networks ensures that 

disclosure is likely to significantly contribute to the public’s understanding of the issue.  

  

Thus, the request for information meets the public interest element for the fee waiver request.  

  

2. Disclosure of the Information is not in Requestor’s Commercial Interest  

  

Based at the University of California College of the Law, San Francisco, CGRS is a non-profit, 

non-partisan organization that provides technical assistance to attorneys and publishes reports, 

policy analyses, and other educational materials that are widely disseminated, including through 

its website. CGRS has experience in disseminating information related to the rights of asylum 

seekers in the United States. Some of CGRS’s materials are fully available to the public, and 

some are made available free of charge to registered users—including members of tax-exempt 

organizations, non-profit groups, lawyers, academics, law students, refugees, and asylum 

seekers. CGRS also publishes an electronic newsletter distributed to subscribers via email, 

regularly conducts nationwide trainings and webinars, and releases information via social media 

platforms such as Twitter and Facebook.   

 

CGRS has no commercial interest in the records requested, and this request aims to further 

public understanding of government conduct—specifically, as described above, the urgent need 

for the public to understand how EOIR is interpreting and applying the family unity provision in 

removal proceedings.  

 

CGRS plans to make disclosures obtained through this request available to its audience, which 

includes members of other tax-exempt organizations, non-profit groups, refugees, asylum 

seekers and other migrants, lawyers, academics, and law students, free of charge. As an 

educational institution and not-for-profit organization, CGRS has no commercial interest in the 

present request. CGRS’s demonstrated ability to effectively disseminate the information 

requested will contribute to the public’s understanding of the family unity provision, an issue of 

considerable public interest. 
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As FOIA’s fee-waiver requirements must be liberally construed in favor of waivers for 

noncommercial requestors, a waiver of all fees is justified and warranted in this case.  

 

Sincerely,  

 

    

Anne Dutton 

Senior Counsel 

Center for Gender & Refugee Studies 

200 McAllister Street 

San Francisco, California 94102 

(415) 581-8825 

duttonanne@uclawsf.edu  

mailto:duttonanne@uclawsf.edu


 

EOIR FOIA Production 

 

Produced December 20, 2024 










































































































































































































































































































































