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On February 2, 2021, President Biden issued an executive order (“EQ") which directed executive
branch agencies to review and then take action on numerous aspects of our shattered asylum
system.” Of particular interest to the Center for Gender & Refugee Studies (CGRS), and many asylum
seekers, legal experts, and allies, was a provision ordering the Departments of Justice and Homeland
Security to conduct a comprehensive examination of whether U.S. treatment of asylum claims based
on domestic or gang violence is consistent with international standards, and to propose a joint
rule on the meaning of “particular social group,” as that term is derived from international law
(emphasis added).?

The deadlines set by the President - August 1, 2021 for the examination of current law on domestic
violence and gang claims, and October 30, 2021 for the proposed regulations on particular social
group - have come and gone. We are concerned that the administration has offered no indication of
its progress on what should be a simple task, given thatinternational law and authoritative
international standards on particular social group are clear.?

This reference guide explains why regulations on particular social group are important, why this
legal issue has become so contentious, and why there is no good reason for the delay in proposing
regulations. We point out that there is a clear path forward for the United States to realign its
treatment of asylum claims with established international standards, which is precisely what the EO
mandates.

Why are regulations on particular social group important?

While “particular social group” may sound like an arcane topic in the notoriously complex area of
asylum law, there is a reason it merited the President’s attention in an EO signed just two weeks
after he took office.* Persecution on the basis of membership in a particular social group is one of
only five grounds for refugee status in U.S. and international law and has become the most hotly
contested asylum law issue in the United States.

Why has particular social group jurisprudence become so contentious in the
United States?

First, the phrase “particular social group” is less intuitively clear than the other grounds for
asylum of race, religion, nationality, and political opinion. This ground is understood to reflect a
desire on the part of the treaty drafters - and U.S. legislators who incorporated the international
refugee definition into our own immigration law - to protect those who don't fit neatly into the other
four categories, and to allow asylum protection to evolve in line with our understanding of human
rights. Such refugees might include, for example, women fleeing domestic violence, or LGBTQ+
people persecuted because they do not conform to social norms regarding sexual orientation or
gender identity. They might be people fleeing violent retaliation by criminal gangs because they
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reported a crime or testified against a gang member. Or they might simply be related to someone
who has defied a gang, and that alone makes them a target.

These people are clearly facing enormous harm, and equally clearly belong to a particular social
group under a correct interpretation of the law. > But merely belonging to a particular social group
does not result in being granted asylum. Only if a person meets all the other elements of the
refugee definition, including the heavy burden of showing their group membership is a central
reason they will be targeted, will they obtain protection in the United States.

Second, some policymakers and adjudicators fear that if particular social group claims qualify
for protection, the “floodgates” will open. The Department of Justice’'s Board of Immigration
Appeals (BIA) established the legal test for particular social group in 1985 in Matter of Acosta (see
below).® But beginning in 2006, the BIA altered the Acosta test by imposing additional requirements
that are nearly impossible to meet.” The result is that with only one exception, no new particular
social groups from any country, no matter how defined, have been accepted in a published BIA
decision since that time.

But there is no evidence to support the “floodgates” concern. Decades ago, when women who fled
female genital cutting/mutilation were first recognized as a particular social group, some people
argued that the United States would be inundated with such claims.® Those fears never materialized.
History shows, and the governments of both the United States and Canada acknowledged at the
time, that acceptance of social group claims does not lead to a skyrocketing number of applicants.®

Third, asylum law, including the legal interpretation of particular social group, has been
politicized. As part of an overtly anti-immigrant agenda, some politicians have seized upon the
floodgates myth to promote increasingly restrictive policies and legal interpretations that depart
from international standards. Politically oriented interference with asylum law reached new lows
under the previous administration, most notably in 2018 when former Attorney General Sessions
overruled his own BIA to issue his unconscionable decision in Matter of A-B-."°

Matter of A-B- was so widely reviled and justly condemned that all major Democratic candidates
seeking their party's presidential nomination in the last election promised to reverse the decision.
Doing so was part of candidate Biden’s campaign platform."" As President he made good on this
promise by including the legal questions of domestic violence, gang brutality, and particular social
group in the February 2021 EO.

Furthermore, and very much to his credit, Attorney General Garland granted CGRS's request as
counsel to vacate Matter of A-B- in June 2021."> The law now stands as it did before Sessions’
unlawful interference, with the key precedent case Matter of A-R-C-G-" recognizing a certain defined
particular social group that may provide the basis for asylum for some domestic violence survivors.

However, as explained above, the problem goes beyond Sessions’ decision in Matter of A-B- and
stretches back at least as far as 2006, when the BIA began to encumber particular social group
claims with additional legal hurdles. As correctly noted in the EO, it is necessary to assess whether
U.S. law concerning not only domestic and gang violence claims, but all claims based on particular



social group, is consistent with international law. Fortunately there is ample international guidance,
which is itself largely based on Acosta, on this exact question.

So why the delay in proposing new regulations?

We can think of no good reason for the agencies’ delay in proposing new regulations on particular
social group. From the perspective of both binding international law and authoritative international
standards, each of which are named as the framework for particular social group regulations in the
EO, the legal analysis is not at all complicated.

To begin with, this is not a new area of the law. The Convention Relating to the Status of Refugees,
the source of the refugee definition in which the phrase appears, was drafted in 1951. Our domestic
law followed suit in the 1980 Refugee Act. As noted above, the key BIA precedent case interpreting
particular social group, Matter of Acosta, was decided in 1985." The UN Refugee Agency’s (UNHCR)
guidelines on particular social group, which adopt Matter of Acosta, were issued 20 years ago, in
2002."

Making the job of proposing regulations even simpler, international guidance is clear. It is critical to
note that as an inter-governmental organization, UNHCR routinely takes the concerns of
governments, including the United States, into account in crafting its legal advice. UNHCR's
guidelines on particular social group were drafted only after a thorough review of State practice,
including U.S. law, and an extensive process of external expert consultations with government
officials and judges in their personal capacities, academics, and practitioners.'® The consultations
process began with a discussion paper on particular social group drafted by a leading U.S. scholar
who had previously served as Immigration and Naturalization Service General Counsel."”

How should the United States interpret particular social group to be
consistent with international law?

The United States should adopt the “immutability” standard that the BIA set forth in Matter of Acosta,
with an alternative - not additional - test of “social perception” which was initially developed by
courts in Australia.'® The Acosta test rests on the existence of immutable or fundamental
characteristics such as gender to determine whether there is a particular social group. What must be
discarded are the BIA's extraneous requirements of “particularity” and “social distinction.” They have
no basis in international law, are not consistent with international standards, are not compelled by
the text of the statute, and are not coherent or internally logical. They have themselves spawned an
enormous number of confused and confusing cases, including at the federal courts of appeals level,
as judges attempt to apply them to real world cases.™

Key Democratic members of Congress with deep knowledge on refugee issues have taken this
position, which is consistent with UNHCR's views. The Refugee Protection Act of 2019, for example,
reflects international guidance in its clarification of particular social group.?® Then-Senator Kamala
Harris was one of the bill's original cosponsors.

Additionally, in response to the EO, U.S. and international legal experts have explained that Matter of
Acosta provided a workable test, that the BIA's additional requirements distorted U.S. law in violation



of international standards, and that a return to Acosta would be consistent with international
standards and offer an interpretation most faithful to the statutory text.?’

Why does it matter?

Lives hang in the balance. Women who have survived domestic violence, and all other asylum
applicants who must rely on the particular social group ground, are stuck on a deeply unfair playing
field. Existing law, even with the vacatur of Matter of A-B-, gives far too much leeway for judges to say
no to valid claims. For people wrongly denied protection, deportation can be a death sentence.??

We are concerned that the delay in proposing particular social group regulations reflects an
unwillingness on the part of some key actors within the administration to accept that the United
States is bound by international law and should realign itself with international standards. The EO
explicitly expresses a mandate to analyze existing law on domestic and gang violence, and to draft
new particular social group regulations, in a manner consistent with international standards. Yet it is
possible that the administration, out of a flawed political calculus, will backtrack on this commitment
as it has on others, notably the promise to restore asylum processing at the border.

To be clear, if this is the case, it is not because there is a principled legal argument against the
relevance of international law. It is because a certain political outcome is desired, and the law will be
bent to achieve that result. Administration officials should know that advocates will fight relentlessly
if the proposed regulations do not in fact follow the EO’s directive to align U.S. law with authoritative
international standards.
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