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2019) EOIR Docket No. 18-0002, A.G. Order No. 4592-2019; RIN 1125-AA87, 1615-AC41 
 
Dear Ms. Reid and Ms. Dunn,  
 
The Center for Gender & Refugee Studies (CGRS) writes in response to EOIR Docket No. 18-0002, A.G. 
Order No. 4592-2019; RIN 1125-AA87, 1615-AC41, the Executive Office for Immigration Review (EOIR) 
and U.S. Citizenship and Immigration Services (USCIS) Request for Comments on Procedures for Asylum 
and Bars to Asylum Eligibility (December 19, 2019) (hereinafter, the Rule). 
  
CGRS was founded in 1999 by Karen Musalo following her groundbreaking legal victory in Matter of 
Kasinga1 to meet the needs of asylum seekers fleeing gender-based violence. CGRS protects the 
fundamental human rights of refugee women, children, LGBTQ individuals, and others who flee 
persecution and torture in their home countries. CGRS is an internationally respected resource for 
gender asylum, renowned for our knowledge of the law and ability to combine sophisticated legal 
strategies with policy advocacy and human rights interventions. We take the lead on emerging issues, 
participate as counsel or amicus curiae in impact litigation to advance the rights of asylum seekers,2 
produce an extensive library of litigation support materials, maintain an unsurpassed database of 
asylum records and decisions, and work in coalitions with immigrant, refugee, LGBTQ, children’s, and 

 
1 21 I&N Dec. 357 (BIA 1996). 
2 See, e.g., Innovation Law Lab v. McAleenan, 924 F.3d 503 (9th Cir. 2019); No.3:19-cv-00807-RS (D.N.Cal.) 
(pending); Damus v. McAleenan;  No. 1:18-cv-00578-JEB (D.D.C.) (pending); see also Damus v. Nielsen, No. 18-578, 
313 F.Supp.3d 317 (D.D.C. Jul. 2, 2018); Grace v. Barr, 344 F.Supp.3d 96 (D.D.C. Dec. 18, 2018), appeal docketed, 
No. 195013 (D.C.Cir. Jan. 30, 2019)); and Matter of A-B, 27 I&N Dec. 316 (A.G. 2018). 
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women’s rights networks. Since our founding, we have also engaged in international human rights work 
to address the underlying causes of forced migration that produce refugees—namely, violence and 
persecution committed with impunity when governments fail to protect their citizens. 
 
As a critical part of our mission, CGRS serves as a resource to decision makers to promote laws and 
public policies that recognize the legitimate asylum claims of those fleeing persecution, with a special 
focus on women, children and LGBTQ refugees. Our goal is to create a U.S. framework of law and policy 
that responds to the rights of these groups and aligns with international law.  
 
For the reasons set forth below, CGRS urges EOIR and USCIS to refrain from adding additional criminal 
bars to asylum eligibility. It is our expert opinion that these proposed changes are inconsistent with our 
treaty obligations and will be particularly harmful for women and LGBTQ people seeking asylum in the 
United States.3 

Outline of Comments 

I. THE PROPOSED CRIMINAL BAR FOR REENTRY WITHOUT INSPECTION VIOLATES THE REFUGEE 
CONVENTION AND PROTOCOL 

A. The Rule Violates Article 31 of the Refugee Convention 
B. The Rule is Inconsistent with Article 33 of the Refugee Convention 
C. The Rule Incorrectly Relies on Article 34 of the Refugee Convention 
D. The Rule is Contrary to U.S. Law in Denying the Right to Seek Asylum Because of Reentry 

Between Official Ports of Entry  
 

II. THE PROPOSED CRIMINAL BAR RELATED TO PERPETRATORS OF DOMESTIC VIOLENCE VIOLATES 
THE REFUGEE CONVENTION AND PROTOCOL AND POSES A RISK TO SURVIVORS OF SUCH 
VIOLENCE  

A. The Rule Puts Survivors of Domestic Violence at Risk 
B. The Rule is Inconsistent with Article 33 of the Refugee Convention 

 
III. THE REMAINING PROPOSED CRIMINAL BARS TO ASYLUM ARE ALSO OVERBROAD IN 
VIOLATION OF THE REFUGEE CONVENTION AND PROTOCOL 

A. The Proposed Categories of Crimes are Unreasonably Broad and Will Exclude From Refugee 
Protection, in Violation of International Law, Asylum Seekers Who Did Not Commit 
Particularly Serious Crimes  

B. The Rule’s Categorical Approach Precludes the Use of a Balancing Test as Envisioned by the 
Refugee Convention in Order to Weigh Any Criminal Behavior Against the Fear of Harm Faced 
by an Asylum Seeker, as well as to Consider the Full Context of the Crime 

 

 

 
3 CGRS has limited our comments to the proposed additional bars to asylum eligibility for certain criminal 
convictions. This should not be construed as CGRS’s acceptance of the second section of the Rule providing a multi-
factor test for immigration adjudicators to determine whether a criminal conviction or sentence is valid for the 
purpose of determining asylum eligibility or the third section which proposes to rescind a provision in the current 
regulations regarding the reconsideration of discretionary asylum.  
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COMMENTS 

CGRS is of the view that all seven of the new categorical grounds of ineligibility based on crimes 
violate our obligations under international law. We are particularly concerned about the bar for 
reentry without inspection, and the bar based on committing domestic violence, and begin our 
comments with an analysis of those elements of the Rule.  
 

I. THE PROPOSED CRIMINAL BAR FOR REENTRY WITHOUT INSPECTION VIOLATES THE REFUGEE 
CONVENTION AND PROTOCOL 

 
The Rule will bar asylum seekers from receiving asylum if they were convicted of illegal re-entry after 
previous deportation pursuant to 8 U.S.C. § 1326, without exception. Rule at 69648. The Administration 
justifies this proposed bar based on an erroneous interpretation of Article 34 of the 1951 Convention 
Relating to the Status of Refugees and without mention of U.S. obligations under Articles 31 and 32 of 
the Refugee Convention. In addition, the government wrongly asserts that entering without inspection 
reflects a disregard of U.S. immigration laws justifying a bar to asylum and reinforces this assertion by 
stating that asylum seekers could present themselves at a port of entry. Rule at 69648. 
 

A. The Rule Violates Article 31 of the Refugee Convention 
 
The Rule fails to address U.S. obligations under Article 31 of the Refugee Convention. This Article, which 
is binding on the U.S. through our ratification of the 1967 Protocol Relating to the Status of Refugees, 
specifically prohibits States from imposing penalties on refugees on account of their illegal entry or 
presence.4 This prohibition does not include an exception for those who have been previously removed 
from a territory. Moreover, the United States, as a member of the United Nations High Commissioner 
for Refugees (UNHCR)’s Executive Committee, has joined an international consensus in agreeing that 
even in situations of large-scale influx, asylum seekers “should not be penalized or exposed to any 
unfavorable treatment solely on the ground that their presence in the country is considered unlawful.”5 
Barring an asylum seeker from applying for asylum based solely on her reentry without inspection would 
be such a penalty. Accordingly, if implemented, this rule would be in direct violation of U.S. obligations 
under Article 31 of the Refugee Convention.  
 
  

 
4 1951 Convention relating to the Status of Refugees, Art. 31(1). 
https://www.ohchr.org/EN/ProfessionalInterest/Pages/StatusOfRefugees.aspx. See also Introductory note by the 
Office of the United Nations High Commissioner for Refugees (UNHCR) to the Text of the 1951 Convention Relating 
to the Status of Refugees Text of the 1967 Protocol Relating to the Status of Refugees Resolution 2198 (XXI) 
adopted by the United Nations General Assembly, available at https://www.unhcr.org/en-
us/protection/basic/3b66c2aa10/convention-protocol-relating-status-refugees.html. 
5 Protection of Asylum-Seekers in Situations of Large-Scale Influx, No. 22 (XXXII) II.B.2(a) - 1981 
Executive Committee 32nd session. Contained in United Nations General Assembly Document No. 12A 
(A/36/12/Add.1). Conclusion endorsed by the Executive Committee of the High Commissioner’s Programme upon 
the recommendation of the Sub-Committee of the Whole on International Protection of Refugees. 
https://www.unhcr.org/en-us/excom/exconc/3ae68c6e10/protection-asylum-seekers-situations-large-scale-
influx.html.  

https://www.ohchr.org/EN/ProfessionalInterest/Pages/StatusOfRefugees.aspx
https://www.unhcr.org/en-us/protection/basic/3b66c2aa10/convention-protocol-relating-status-refugees.html
https://www.unhcr.org/en-us/protection/basic/3b66c2aa10/convention-protocol-relating-status-refugees.html
https://www.unhcr.org/en-us/excom/exconc/3ae68c6e10/protection-asylum-seekers-situations-large-scale-influx.html
https://www.unhcr.org/en-us/excom/exconc/3ae68c6e10/protection-asylum-seekers-situations-large-scale-influx.html
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B. The Rule is Inconsistent with Article 33 of the Refugee Convention 
 
The Refugee Convention does not require States to provide asylum to those who, having been convicted 
by a final judgment of a particularly serious crime, constitute a danger to the community of the asylum 
State. This limitation on the principle of non-refoulement is found in Article 33(2) of the Refugee 
Convention. However, under no reasonable interpretation of either criminal law or asylum law can the 
crime of reentry without inspection be considered a particularly serious crime.  
 
Article 33(2) is intended for extreme cases. UNHCR has advised that a particularly serious crime “must 
belong to the gravest category” and be limited “to refugees who become an extremely serious threat to 
the country of asylum due to the severity of crimes perpetrated by them in the country of asylum.”6  
 
Leading scholars support this interpretation, explaining that: 
 

The text of Article 33(2) makes it clear that it is only convictions for crimes of a particularly 
serious nature that will come within the purview of the exception. This double qualification – 
particularly and serious – is consistent with the restrictive scope of the exception and 
emphasizes that refoulement may be contemplated pursuant to this provision only in the most 
exceptional of circumstances. Commentators have suggested that the kinds of crimes that will 
come within the purview of the exception will include crimes such as murder, rape, armed 
robbery, arson, etc.7   

 
Moreover, UNHCR has specifically noted that the particularly serious crime bar does not encompass less 
extreme crimes; “[c]rimes such as petty theft or the possession for personal use of illicit narcotic 
substances would not meet the threshold of seriousness.”8 
 
Finally, when determining whether an individual should be barred from protection for having been 
convicted of a particularly serious crime, the adjudicator must conduct an individualized analysis and 
consider any mitigating factors. Again, leading experts are in agreement.  
 

In our view, and as a matter of international law, the interpretation and application of this 
concept in the context of an exception to non-refoulement ought necessarily to involve an 
assessment of all the circumstances, including the nature of the offense, the background to its 
commission, the behaviour of the individual, and the actual terms of any sentence imposed. … 
[A] priori determinations of seriousness by way of legislative labelling or other measures 
substituting executive determinations for judicial (and judicious) assessments are inconsistent 
with the international standard which is required to be applied, and with the humanitarian 
intent of the Convention.9      

 
6 UNHCR, Criminal Justice and Immigration Bill: Briefing for the House of Commons at Second Reading ¶ 7 (July 
2007), http://www.unhcr.org/enus/576d237f7.pdf. 
7 Sir Elihu Lauterpacht and Daniel Bethlehem, The Scope and Content of the Principle of Non-Refoulement: 
Opinion, in REFUGEE PROTECTION IN INTERNATIONAL LAW: UNHCR'S GLOBAL CONSULTATIONS ON 
INTERNATIONAL PROTECTION (edited by Erika Feller, Volker Türk and Frances Nicholson, Cambridge University 
Press, 2003) (emphases in original). 
8 UNHCR, Criminal Justice and Immigration Bill: Briefing for the House of Commons at Second Reading ¶ 10 (July 
2007), http://www.unhcr.org/enus/576d237f7.pdf. 
9 Guy S. Goodwin-Gill and Jane McAdam, THE REFUGEE IN INTERNATIONAL LAW, 3rd ed. (Oxford University Press, 
2007), pp. 239-240 (emphasis in original). 

http://www.unhcr.org/enus/576d237f7.pdf
http://www.unhcr.org/enus/576d237f7.pdf
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C. The Rule Incorrectly Relies on Article 34 of the Refugee Convention 

 
With regard to U.S. obligations under the Refugee Convention, the Rule states that if the asylum 
seeker’s grounds for persecution arose after the initial removal and subsequent reentry without 
inspection, the asylum seeker could still seek other forms of protection such as that found under the 
Convention Against Torture. Rule at 69649. The government asserts that the Rule is therefore consistent 
with U.S. obligations under the Refugee Convention, including its obligation of non-refoulement. Its 
reasoning is based on the implementation of Article 34 which the government notes concerns 
“assimilation of refugees, which is precatory and not mandatory.” Rule at 69649.  

Article 34 of the Refugee Convention is titled “Naturalization” and states: 

The Contracting States shall as far as possible facilitate the assimilation and naturalization of 
refugees. They shall in particular make every effort to expedite naturalization proceedings and 
to reduce as far as possible the charges and costs of such proceedings.10 
 

While the Administration is correct that the language of Article 34 is not mandatory in that it requires 
States only to make every effort to naturalize refugees, it is simply not applicable to an asylum seeker’s 
access to the asylum system. It is completely inapposite to suggest that Article 34 supports the Rule in 
making a person ineligible for asylum due to reentry without inspection. Although under U.S. law the 
granting of asylum is a discretionary act, it does not therefore follow that any and every whim of the 
government in creating grounds of ineligibility is consistent with our treaty obligations.  

The intent of Congress in enacting the Refugee Act of 1980 was to bring the U.S into alignment with 
international law, specifically the Refugee Convention and Protocol. The intent of this Rule is to 
minimize the number of people who may be granted asylum by creating unwarranted and overly 
expansive grounds of ineligibility far beyond the structure set forth in the Convention. The Rule is a bad 
faith interpretation of our treaty obligations and the will of Congress. Accordingly, the government’s 
conclusion that because Article 34 does not require the United States to naturalize all refugees, the Rule 
comports with its obligations under the Refugee Convention and Protocol is simply incorrect. 

D. The Rule is Contrary to U.S. Law in Denying the Right to Seek Asylum Because of Reentry 
Between Official Ports of Entry  

 
In addition to violating international law as described above, the government’s bar of asylum for 
reentering without inspection is contrary to U.S. law given the provisions that Congress has specifically 
enacted for those seeking asylum. The Rule states with reference to reentering without inspection that 
it “reflects a willingness to repeatedly disregard the immigration laws despite alternative means of 
presenting a claim of persecution.” The justification continues that an asylum seeker “seeking 
protection, even one who has previously been removed from the United States, may present himself or 
herself at a port of entry without illegally reentering the United States.” Rule at 69648.   

This argument is callously flawed. The government fully disregards that for those fleeing for their lives, 
reentering without inspection may be the only possible option, particularly given current U.S. violations 
of international and domestic law regarding access to territory. These include the practice of metering, 

 
10 https://www.unhcr.org/en-us/protection/basic/3b66c2aa10/convention-protocol-relating-status-refugees.html. 

https://www.unhcr.org/en-us/protection/basic/3b66c2aa10/convention-protocol-relating-status-refugees.html
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the Migrant Protection Protocols (MPP), the third country transit ban, and the asylum cooperative 
agreements established with Guatemala, Honduras and El Salvador.  

This is particularly true for women and LGBTQ individuals approaching the U.S. border. Credible reports 
of rape, kidnappings and torture of those waiting in Mexico under the MPP highlight the need for many 
vulnerable individuals to find an immediate means to enter the U.S. in search of safety.11 Given the 
extremely dangerous conditions and lack of social services including food, shelter, and medical care in 
northern Mexico, it is unreasonable to expect a woman or LGBTQ individual fleeing for their lives to wait 
for weeks or months in line to present themselves for entry.  
 
Finally, it is unlawful to differentiate between asylum seekers who approach a port of entry and those 
who enter without inspection. In accordance with our international treaty obligations, Congress for 
almost 40 years has clearly supported the right to claim asylum anywhere on the U.S. border or at a 
land, sea or air port of entry. In the Refugee Act of 1980, Congress authorized asylum claims by any 
foreign national “physically present in the United States or at a land border or port of entry”.12 
Later, Congress expressly reaffirmed the eligibility for asylum of “any” foreign national “who is physically 
present in the United States or who arrives in the United States (whether or not at a designated port of 
arrival)”.13 This inclusive provision reflected Congress’s ongoing intent to comply with international law, 
as well as its recognition that allowing an applicant for refugee status to assert a claim for asylum at any 
point along a land border is a necessary component of essential refugee protections because asylum 
seekers often flee for their lives and cannot pick and choose where they will ask for protection.14   
 
II.  THE PROPOSED CRIMINAL BAR RELATED TO PERPETRATORS OF DOMESTIC VIOLENCE 

VIOLATES THE REFUGEE CONVENTION AND PROTOCOL AND POSES A RISK TO SURVIVORS 
OF SUCH VIOLENCE 

 
The Rule will render asylum seekers convicted of conduct “amounting to domestic assault or  
battery, stalking, or child abuse in the domestic context ineligible for asylum, irrespective of  
whether those offenses qualify as felonies or misdemeanors.” Rule at 69651. The Rule provides a  
limited exemption, discussed below. Rule at 69653.  

 
A. The Rule Puts Survivors of Domestic Violence at Risk 

  
As an organization with deep expertise in protecting asylum seekers fleeing gender-based violence,  
CGRS is especially concerned by this proposed new bar.   
 
To begin with, the Rule may serve to empower abusers by giving them another means of 
controlling and punishing their victims. Of particular concern regarding this proposed bar is the 
phenomenon where abusers falsely accuse survivors of domestic violence as a means of terrorizing 
and controlling them. For example, in a case where CGRS assisted an asylum seeker, her abuser did 
precisely that.  

 
11 See e.g. Human Rights First: “Delivered to Danger: The Trump Administration Sending Asylum Seekers and 

Migrants to Danger,” available at https://deliveredtodanger.org/. 
12 https://www.govinfo.gov/content/pkg/STATUTE-94/pdf/STATUTE-94-Pg102.pdf (emphasis added). 
13 https://casetext.com/statute/united-states-code/title-8-aliens-and-nationality/chapter-12-immigration-and-
nationality/subchapter-ii-immigration/part-i-selection-system/section-1158-asylum (emphasis added). 
14 See https://www.humanrightsfirst.org/sites/default/files/US-Southern-Border-Fact-Sheet.pdf (providing a 
detailed explanation of why some asylum seekers cross the U.S. southern border between ports of entry). 

https://deliveredtodanger.org/
https://www.govinfo.gov/content/pkg/STATUTE-94/pdf/STATUTE-94-Pg102.pdf
https://casetext.com/statute/united-states-code/title-8-aliens-and-nationality/chapter-12-immigration-and-nationality/subchapter-ii-immigration/part-i-selection-system/section-1158-asylum
https://casetext.com/statute/united-states-code/title-8-aliens-and-nationality/chapter-12-immigration-and-nationality/subchapter-ii-immigration/part-i-selection-system/section-1158-asylum
https://www.humanrightsfirst.org/sites/default/files/US-Southern-Border-Fact-Sheet.pdf
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Alejandra (a pseudonym) entered the United States after fleeing persecution she suffered in 
Mexico on account of her status as a transgender woman. After entering the U.S., Alejandra 
began a relationship with man who was a U.S. citizen. The man soon became verbally and 
physically abusive to Alejandra and often threatened to call immigration and have her deported. 
Alejandra feared contacting the police. When Alejandra finally gathered the strength to leave 
her partner, he wouldn’t let her go and they began to argue. Her partner called the police, 
accused Alejandra of attacking him, and insisted that they arrest her. Alejandra was placed in 
the jail with the male population. She pleaded guilty to simple battery and completed probation. 
An immigration judge found that she was eligible for asylum and that based on her credible 
testimony about the facts and circumstances surrounding her arrest and conviction, she was 
deserving of asylum in the exercise of discretion. 

Under the Rule, Alejandra would have been ineligible for asylum and would have faced the additional 
obstacle of showing that she qualified for the limited exemption provided.  

Even if the abuser does not initiate a call to the police, as Alejandra’s did, it is well-documented that 
there has been an increase in dual arrests, where responding officers will arrest both parties in a 
domestic incident.15 Although many states require an officer to determine who is the primary aggressor, 
there are widespread variations in practice as to how this mandate is carried out.16 Such variation does 
not provide a uniform basis for fulfilling our international obligations to protect refugees.  

B. The Rule is Inconsistent with Article 33 of the Refugee Convention 
 
The domestic violence bar specifically includes misdemeanor offenses. This alone reveals that it is 
impermissibly broad and will violate international law by barring eligible asylum seekers who have been 
convicted of minor offenses that cannot reasonably be considered particularly serious crimes. Please see 
section I.B above for an explanation of the problem with the overly broad reach of all of the proposed 
new bars, including this one.  
 
An additional problem is that this new ground of ineligibility – unlike the other six new grounds of 
ineligibility – also bars asylum seekers who engage in acts of battery and extreme cruelty in a domestic 
context in the United States, regardless of whether such conduct resulted in a criminal conviction. Rule 
at 69651. Failing to require a criminal conviction leads the U.S. even further astray from our treaty 
obligations by dramatically expanding the potential for excluding people from being granted asylum. 
Nor is there any convincing explanation provided for why conduct that does not result in a conviction is 
included in the bar. The Rule states that not requiring a conviction “allow[s] the adjudicator to 
consider what conduct the [asylum seeker] engaged in to determine if the conduct amounts to a 
covered act of battery or extreme cruelty.” Rule at 69652. 

However, asylum officers in particular have neither the training nor the expertise in domestic 
violence law in the United States – particularly since the Rule references federal, state, tribal and 
local law – to make such a determination. This is why the Refugee Convention requires a 
conviction in order to consider exclusion from refugee status.  
 

 
15 Melissa E. Dichter (2013): “’They Arrested Me—And I Was the Victim’: Women’s 
Experiences With Getting Arrested in the Context of Domestic Violence,” Women & Criminal Justice, 23:2, 81-98.  
16 David Hirschel, PhD, Philip D. McCormack, PhD, and Eve Buzawa, PhD, “A 10-Year Study of the Impact of Intimate 
Partner Violence Primary Aggressor Laws on Single and Dual Arrest,” Journal of Interpersonal Violence 1-35 (2017).  
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Finally, the limited exemption proposed does not cure the defects of the bar. The Rule cross-
references another, non-asylum, portion of the Immigration and Nationality Act, whose multiple 
elements would have to be met to fit within the exemption. The proposed bar is unlawful because 
a conviction is not required to trigger the bar. The limited exemption is insufficient and 
unworkable because the complex statutory scheme referenced in the Rule for determining if the 
exemption is available is completely outside the expertise of the Asylum Office. It is unrealistic in 
the extreme to expect – as the Rule asserts – that “[a]sylum officers or immigration judges could 
thus make factual determinations regarding whether an [asylum seeker] fit into this category, 
making the exception more administrable and uniform in the asylum context.”   

III. THE REMAINING PROPOSED CRIMINAL BARS TO ASYLUM ARE ALSO OVERBROAD IN 
VIOLATION OF THE REFUGEE CONVENTION AND PROTOCOL 

 
A. The Proposed Categories of Crimes are Unreasonably Broad and Will Exclude From Refugee 

Protection, in Violation of International Law, Asylum Seekers Who Did Not Commit 
Particularly Serious Crimes  
 

Each of the seven categories proposed by the Rule contains within it crimes that do not meet the criteria 
envisioned to be particularly serious crimes and will therefore exclude deserving asylum seekers from 
protection in violation of international law. This section discusses the remaining five proposed bars.  

The first new categorical bar, “Aliens Convicted of a Felony Under Federal, State, Tribal or Local Law,” 
will define a felony crime as “crimes designated as felonies by the relevant jurisdiction or crimes 
punishable by more than one year’s imprisonment.” Rule at 69645. The justification for this expansion is 
to systematize and streamline adjudicators’ determinations of which convictions can bar asylum, as the 
current approach to the bar for aggravated felonies has resulted in inconsistent and time-consuming 
analyses.  

However, this means that any crime punishable by over a year in prison will be deemed serious enough 
to bar a person from applying for asylum, even if it is a non-violent crime. For example, in Florida, if an 
asylum seeker stole $301 worth of groceries to feed her family, she could be charged with and convicted 
of a felony17 and be rendered ineligible for asylum. If the government enacts its proposed restrictions on 
work authorization and imposes fees for asylum applications and work authorization, such survival 
crimes will likely increase.  

The second new categorical bar, “Federal Convictions for Harboring Aliens” includes convictions for 
“smuggling or harboring” an individual under 8 U.S.C. § 1324(a). Although certain smuggling offenses 
already qualify as aggravated felonies that bar asylum seekers from receiving asylum, there is an 
exception for a first offense involving an immigrant’s spouse, child or parent. Rule at 69647. The 
proposed rule changes this and would explicitly cover first time offenders, including those smuggling 
immediate family members. Rule at 69648. The stated rationale for this expansion is to preclude those 
who show a “serious disregard for U.S. immigration laws” from receiving asylum.  

 
17 https://www.miamiherald.com/news/politics-government/state-politics/article228723334.html 

https://www.miamiherald.com/news/politics-government/state-politics/article228723334.html
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There is no consideration given for whether the act is predicated on bringing a family member to safety. 
Consider the case of a family separated by the Migrant Protection Protocols, where the father and son 
are now in the U.S. but the mother and daughter remain in danger in Mexico.18  

“Rosa” is a 23-year-old asylum seeker who fled Honduras with her husband, five-year-old 
daughter, Marisela, and seven-year-old son, Oscar, after receiving death threats due to 
Rosa’s participation in the Partido Nacional de Honduras (National Party of Honduras), and 
the Honduran president’s political campaign. In Mexico City, the family was kidnapped and 
extorted for money.  
 
Once the kidnappers released the family, they traveled to Juarez and crossed into the 
United States. CBP detained them under the International Bridge with thousands of other 
migrants. Rosa and their daughter Marisela were separated from Rosa’s husband and their 
son Oscar when Marisela got very sick and went to the hospital. When Rosa and Marisela 
returned from the hospital, the other two were already released into the United States. 
Rosa and Marisela were returned to Mexico without ever being screened for fear of return 
there. 
 

Rosa was screened for fear of return to Mexico only following an initial court hearing in April 
2019. She recounted the family’s earlier kidnapping but was still returned to Juarez with 
Marisela. The shelter where they previously stayed was full, so they went to live in a 
crowded hotel room with a group of other mothers and young children. 
 
Rosa and Marisela were later kidnapped and held for ransom a second time, this time by a 
taxi driver and other armed men. Rosa knows they were targeted because they were 
migrants; the taxi driver told her that he knew she was not from Mexico and so she had to 
have family in the United States who could pay for her release. The kidnappers released 
Rosa and Marisela once Rosa’s family paid a ransom. When Rosa tried to file a police report, 
the police told her “Nothing has happened, it was just a scare.” Days later, a man armed 
with a knife tried to break into the hotel room they were sharing with other women and 
children. The women managed to block him by covering the door with furniture. They called 
the police but do not believe a report was filed.  
 
During her next hearing on May 17, 2019, Rosa recounted these two new instances to the 
immigration judge and later had a second fear screening. However, she was still returned to 
Mexico. 

 

Under the Rule, if Rosa’s husband tried to protect his wife and daughter and reunite their family by 
paying someone to help them enter the United States to escape the extreme danger they face in 
Mexico,19 he would be barred from asylum protection. Yet such an action would not endanger the public 
and should not be considered a crime serious enough in nature to bar someone from asylum.  

The fourth new category, “Federal, State, Tribal, or Local Convictions for Offenses Involving Criminal 
Street Gangs,” proposes to bar from asylum all those who are convicted of a crime involving criminal 

 
18 https://www.splcenter.org/sites/default/files/documents/2019.06.26_-_049_-
_brief_of_amicus_curiae_human_rights_first_iso_plfs-appellees.pdf 
19 See e.g. Human Rights First: “Delivered to Danger: The Trump Administration Sending Asylum Seekers and 
Migrants to Danger,” available at https://deliveredtodanger.org/. 

https://www.splcenter.org/sites/default/files/documents/2019.06.26_-_049_-_brief_of_amicus_curiae_human_rights_first_iso_plfs-appellees.pdf
https://www.splcenter.org/sites/default/files/documents/2019.06.26_-_049_-_brief_of_amicus_curiae_human_rights_first_iso_plfs-appellees.pdf
https://deliveredtodanger.org/
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street gangs, regardless of whether that crime qualifies as a felony or as a misdemeanor. Rule at 69649. 
The fact that this category, even under U.S. law, includes misdemeanor offenses reflects that it is 
impermissibly broad and will violate international law by barring asylum seekers who have committed 
crimes which cannot be considered serious enough in nature to bar someone from asylum.  

The fifth new category, “Convictions for Offenses Involving Driving While Intoxicated or Impaired,” 
proposes to bar from asylum individuals who have been convicted of “certain offenses” involving driving 
while intoxicated or impaired. Rule at 69651. In describing which offenses would fall within this 
category, the government states “[e]ven if some of the proposed DUI-related bars could not be 
characterized as ‘particularly serious crimes’ for purposes of U.S. immigration law, the Attorney General 
and Secretary of Homeland Security could still legally bar asylum on this basis.” Rule at 9651. The Rule 
justifies this by noting that courts have upheld discretionary denials of asylum for drunk driving 
convictions in cases where it was unclear if the conviction was for a crime that rose to the level of being 
particularly serious. This reasoning, however, ignores that creating blanket DUI-related bars takes away 
an adjudicator’s opportunity to exercise discretion based on the facts before them. Thus, this overly 
broad category could violate international law if it impermissibly barred asylum seekers who have not 
committed a particularly serious crime.  

The seventh and final new categorical bar is for “Convictions for Certain Misdemeanor Offenses.” 
Misdemeanor is defined as “a lesser crime punishable by a fine and/or county jail time for up to one 
year.”20  Accordingly, this category, by definition, cannot contain offenses severe enough to be 
punished by death or considered “extremely grave” as intended under international refugee law. 
This category includes use of fraudulent documents, public benefits offenses and minor drug 
convictions. Rule at 69653. The Rule justifies disqualifying asylum seekers who have committed 
these misdemeanor offenses with the broad statement that “these offenses inherently undermine 
public safety or Government integrity.” Rule at 69653. This disingenuous explanation does not 
reasonably justify categorizing these crimes as “particularly serious”  – which even under U.S. law is 
the standard to bar asylum seekers from eligibility – given the consequences of such a designation.  

If the government relies on these sweeping categories to bar asylum, it will be violating 
international law by impermissibly denying asylum to individuals who are eligible under 
international refugee law and should not be deemed ineligible for asylum based on a minor 
criminal conviction or behavior. 
 

B. The Rule’s Categorical Approach Precludes the Use Of a Balancing Test as Envisioned by the 
Refugee Convention in Order to Weigh Any Criminal Behavior Against the Fear of Harm Faced 
by an Asylum Seeker, As Well As to Consider the Full Context of the Crime 

 

The UNHCR Handbook on Procedures and Criteria for Determining Refugee Status provides that in 
determining whether to exclude an asylum seeker or refugee who has been convicted of a crime, the 
crime must be weighed against the severity of the harm feared by the asylum-seeker if 
deported.21  According to the Handbook,  

 
20 https://dictionary.law.com/Default.aspx?selected=1259. 
21 UN High Commissioner for Refugees (UNHCR), Handbook and Guidelines on Procedures and Criteria for 
Determining Refugee Status under the 1951 Convention and the 1967 Protocol Relating to the Status of Refugees, 
December 2011, HCR/1P/4/ENG/REV. 3, available at: https://www.refworld.org/docid/4f33c8d92.html , para. 
156.   

https://dictionary.law.com/Default.aspx?selected=1259
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In applying this exclusion clause, it is also necessary to strike a balance between the nature of 
the offence presumed to have been committed by the applicant and the degree of persecution 
feared. If a person has well-founded fear of very severe persecution, e.g. persecution 
endangering his life or freedom, a crime must be very grave in order to exclude him. If the 
persecution feared is less serious, it will be necessary to have regard to the nature of the crime 
or crimes presumed to have been committed in order to establish whether the applicant is not 
in reality a fugitive from justice or whether his criminal character does not outweigh his 
character as a bona fide refugee.22  
 

Furthermore, the Handbook instructs that the adjudicator must include the nature of the crime as well 
as the circumstances of the crime and its punishment in his or her adjudication. According to the 
Handbook,23  
 

In evaluating the nature of the crime presumed to have been committed, all the relevant factors 
– including any mitigating circumstances – must be taken into account. It is also necessary to 
have regard to any aggravating circumstances as, for example, the fact that the applicant may 
already have a criminal record.  
 

However, the Rule does not provide an opportunity for such an analysis, and instead imposes a 
complete bar to asylum based on the seven categories of convictions, with one limited exception. By 
removing the opportunity for an asylum officer or immigration judge to undertake this balancing 
analysis, the government is violating its international obligations to allow the adjudicator to determine 
whether the asylum seeker’s character as an asylum seeker outweighs his  or her criminal 
character. 

In conclusion, the Rule’s seven proposed bars will violate U.S. international obligations, flout 
Congressional intent, result in unnecessary suffering, and increase the vulnerability of an already 
traumatized population. We call upon USCIS and EOIR to refrain from implementing the proposed Rule 
and instead work to make criminal bars to asylum consistent with international law.    
 
Thank you for the opportunity to submit comments on the Rule. 
 
Sincerely, 
 
Kate Jastram 
 
Kate Jastram 
Director of Policy & Advocacy 
Center for Gender & Refugee Studies  
jastramkate@uchastings.edu  
 

 
22 Id. 
23 Handbook, para. 157. 
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