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INTRODUCTION AND SUMMARY OF THE ARGUMENT 

En banc rehearing is not warranted in this case. Plaintiffs-Appellees/Cross-

Appellants Al Otro Lado, Inc. and a certified class of asylum seekers (“Plaintiffs”) 

filed this lawsuit in July 2017 to challenge Defendants-Appellants/Cross-Appellees’ 

(“Defendants”) practice of turning back, without inspection, asylum seekers ap-

proaching ports of entry. While the district court considered numerous claims, this 

Court limited the appeal to Plaintiffs’ APA §706(1) claim, challenging a “formalized 

metering policy” that was rescinded years ago. Al Otro Lado v. Exec. Off. of Immigr. 

Rev., 120 F.4th 606, 612 n.1 (9th Cir. 2024) (the “Opinion” or “Op.” from 609-629).1

And the majority recognizes that the remaining key issue for relief is the permanent 

injunction, which is limited to a finite class of noncitizens who sought access to ports 

of entry before July 16, 2019. The panel majority in this case correctly decided all 

issues, and none of the bases for granting en banc review are met. See Fed. R. App. 

P. 40(b)(2).  

First, the panel faithfully applies this Court’s precedent to all issues. Fed. R. 

App. P. 40(b)(2)(A). While the dissent disagrees with the majority’s reading of cer-

tain precedents, there is no other authoritative decision on the central issues in this 

case.  

1 Judge R. Nelson dissented (the “Dissent” from 629-46).  
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Second, the panel decision does not conflict with any Supreme Court prece-

dent. Fed. R. App. P. 40(b)(2)(B). The injunctive relief permitted by the panel is 

fully consistent with this Court’s collateral effects decisions, which the Supreme 

Court preserved in Garland v. Aleman Gonzalez, 596 U.S. 543, 553 n.4 (2022). The 

dissent does not dispute the available scope of injunctive relief.  

Third, there is no conflict with decisions of other courts of appeals. Fed. R. 

App. P. 40(b)(2)(C). No other court of appeals has addressed the question of statu-

tory construction raised in this appeal. While the panel suggests some tension with 

Tenth Circuit precedent on withholding agency action under APA §706(1), the Tenth 

Circuit has clarified that its own precedent is not so rigid, rendering any tension 

illusory. Moreover, none of the related circuit decisions involved a situation where, 

as here, the agency refused to fulfill, in any form, a mandatory statutory duty.  

Finally, this case does not raise any questions of exceptional importance. Fed. 

R. App. P. 40(b)(2)(D). While access to the asylum process is important, this pro-

ceeding relates to a policy that was rescinded years ago. The majority’s holding on 

each issue is narrow, and the dissent agrees that the majority’s careful interpretations 

“limit[] the practical impact of its opinion.” Dissent at 641. Moreover, the limited 

injunction that remains has little practical benefit, and Plaintiffs have requested un-

opposed relief from that injunction that will further narrow its reach. No further re-

view by this Court en banc is warranted.  
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PROCEDURAL HISTORY 

In April 2018, Defendants issued a formalized turnback policy authorizing 

officials to “meter the flow of travelers at the land border” based on “the port’s pro-

cessing capacity.” Op. at 611. Under that policy, whenever U.S. Customs and Border 

Protection (“CBP”) officers deemed a port of entry (“POE”) on the U.S.-Mexico 

border to be “at capacity,” “they turned away all people lacking valid travel docu-

ments.” Id. at 610. This suit focuses on that “formalized metering policy.” Id. at 612 

n.1.  

In July 2019, Defendants issued the “Asylum Transit Rule”—an interim final 

rule that made noncitizens who traveled through a third country ineligible for asylum 

unless they previously sought and received a final denial of protection in that coun-

try. Asylum Eligibility and Procedural Modifications, 84 Fed. Reg. 33,829, 33,843 

(July 16, 2019), codified at 8 C.F.R. §208.13(c)(4) (2020). Plaintiffs sought, and the 

district court entered, a preliminary injunction barring the application of the Asylum 

Transit Rule to a subclass of asylum seekers (“PI subclass”) who were turned back 

before July 16, 2019, and subjected to the Asylum Transit Rule only because of 

Defendants’ prior turnbacks. ER-182-217. 

In September 2021, the district court granted Plaintiffs summary judgment on 

their APA §706(1) and due process claims, and granted summary judgment to De-

fendants on the Alien Tort Statute (“ATS”) and nonstatutory review claims. ER-84-
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128. The district court did not reach Plaintiffs’ §706(2) claim. Id. The district court 

converted the preliminary injunction into a permanent injunction (“PI”) and issued 

declaratory relief under §706(1) and the Fifth Amendment but did not enjoin turn-

backs of asylum seekers. ER-35-83. CBP rescinded the metering policy in Novem-

ber 2021. ER314-16. 

On October 23, 2024, a divided panel of this Court affirmed the §706(1) hold-

ing and declined to reach any other issue.  

First, the majority held that even though the formalized turnback policy had 

been rescinded, the case was not moot because the district court had entered injunc-

tive relief that could be modified. Op. at 614 n.3.  

Next, the panel concluded that Defendants “withheld” agency action by turn-

ing away noncitizens. Op. at 625. To do so, the majority construed two statutes, 

8 U.S.C. §§1158 and 1225, and concluded that a noncitizen “‘arrives in the United 

States’ under the current version of §1158 when she encounters officials at a land 

border.” Id. at 620. The majority also construed §1225 to impose a mandatory duty 

on Defendants to inspect arriving noncitizens. Id. at 620-21. Accordingly, the ma-

jority concluded that the Defendants unlawfully withheld required agency action by 

“turn[ing] away noncitizens without taking any steps to keep track of who was being 

turned away or otherwise allowing them to open asylum applications.” Id. at 624.  
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The majority affirmed the declaratory relief and modified the permanent in-

junction. Id. at 625-26. The majority affirmed the negative relief portions of the in-

junction that prohibit the government from applying the Asylum Transit Rule to the 

PI subclass, as well as affirmative relief requiring the government to identify and 

notify possible PI subclass members. Id. at 628-29. However, the majority concluded 

the portion of the injunction requiring the government to take affirmative steps “to 

reopen or reconsider (or to move to reopen or reconsider) an asylum officer, IJ, or 

BIA decision in a removal proceeding” of a PI subclass member, even absent a mo-

tion by the noncitizen, was not permissible under 8 U.S.C. §1252(f)(1). Id. at 629. 

Judge R. Nelson dissented and would have concluded that the phrase “arrives 

in the United States” in 8 U.S.C. §1158 means “physically present in the United 

States.” Dissent at 629-30. The dissent also disagreed that Defendants had “with-

held” agency action and instead argued that they had only “delayed” agency action. 

Id. at 641-44. The dissent would have rejected Plaintiffs’ remaining claims on the 

merits as well.  

ARGUMENT 

I.  There is no basis for rehearing en banc.  

None of the bases for en banc review are met in this case. See Fed. R. App. P. 

40(b)(2)(A)-(D). The panel faithfully applied circuit precedent, and there is no on-

point Supreme Court precedent. There is no tension between this Court’s cases and 
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other courts’ decisions on the requirements of APA §706(1). Moreover, this case is 

based upon a policy that was rescinded in 2021, and even the dissent recognizes that 

the practical impact of the decision is limited. 

A. The Opinion is fully consistent with this Court’s precedent.  

1. The Opinion’s interpretation of “arrives in” does not conflict 
with any opinion of this Court. 

The panel majority and the dissent disagree about how best to interpret the 

“arrives in” language of §1158, but the dissent points to no decision of this Court 

requiring a different outcome. Instead, while conceding that the words of a statute 

must be read in context, Dissent at 633, the dissent employs a corpus linguistics 

analysis that decontextualizes the “arrives in” language and is not required under 

binding circuit precedent, Op. at 616 n.5. See Jones v. Bonta, 34 F.4th 704, 714 n.6 

(9th Cir. 2022) (declining to apply corpus linguistics where neither party requested 

it), vacated on other grounds, 47 F.4th 1124 (9th Cir. 2022); see also United States 

v. Boler, 115 F.4th 316, 325 n.5 (4th Cir. 2024) (“corpus linguistics can be quite a 

flawed tool” because it largely ignores the context of legal language); Wilson v. Safe-

lite Grp., Inc., 930 F.3d 429, 445-46 (6th Cir. 2019) (Stranch, J., concurring) (corpus 

linguistics “risk[s] privileging the most newsworthy connotations of a term over its 

ordinary meaning”). The majority Opinion also complies with longstanding prece-

dent that “requires a court, if possible, to give effect to each word and clause in a 
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statute.” See, e.g., Koonwaiyou v. Blinken, 69 F.4th 1004, 1007 (9th Cir. 2023) (ci-

tation omitted).  

The majority also properly addresses inapplicable circuit caselaw regarding 

the distinction between 8 U.S.C. §1157 (refugee resettlement) and §1158 (asylum). 

See Op. at 619-20 (addressing Yang v. INS, 79 F.3d 932 (9th Cir. 1996)). Yang’s

“general background summar[y]” of these statutes is irrelevant because “[n]othing 

about [its] analysis . . . suggested that [this Court] was trying to define which statute 

would apply to someone seeking protection at the border.” Id.2

2. The Opinion follows this Court’s collateral effects opinions.  

The panel decision is also consistent with both Ninth Circuit case law regard-

ing 8 U.S.C. §1252(f)(1) and the Supreme Court’s decision in Aleman Gonzalez, 695 

U.S. at 543. Section 1252(f)(1) prohibits class-wide injunctions that order federal 

officials “to take or to refrain from taking actions to enforce, implement, or other-

wise carry out” certain statutory provisions. 596 U.S. at 550. However, “a court may 

enjoin the unlawful operation of a provision that is not specified in §1252(f)(1) even 

if that injunction has some collateral effect on the operation of a covered provision.” 

2 For the same reasons, the majority correctly distinguished general background ex-
planations of these statutes in other cases addressing different factual and legal ques-
tions than presented here. Op. at 619-20 & n.10 (distinguishing INS v. Cardoza-
Fonseca, 480 U.S. 421 (1987), and Cela v. Garland, 75 F.4th 355, 361 (4th Cir. 
2023), cert. denied, 144 S. Ct. 2657 (2024)). 
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Id. at 553 n.4 (citing Gonzales v. DHS, 508 F.3d 1227, 1233 (9th Cir. 2007)). The 

panel decision is fully in line with this “collateral effects” doctrine.  

In Gonzales v. DHS, the district court had enjoined the unlawful application 

of statutory provisions regarding adjustment of status. 508 F.3d at 1232-33. This had 

a “collateral effect” on decisions made by immigration judges in removal proceed-

ings, precluding the issuance of orders of removal in certain cases. Id. at 1233. Nev-

ertheless, this Court held that §1252(f)(1) “does not prohibit the current injunction 

because . . . it directly implicates the adjustment of status provision which [is not 

covered by §1252(f)(1)], notwithstanding that a reinstatement proceeding may be a 

collateral consequence of an unsuccessful adjustment application.” Id.

Similarly, in Gonzalez v. ICE, 975 F.3d 788 (9th Cir. 2020), the district court 

enjoined specific methods of issuing immigration detainers. Even though the injunc-

tion had a collateral impact on §1226, a provision covered by §1252(f)(1), this Court 

found the injunction permissible because the authority to issue detainers is found at 

8 U.S.C. §1357, which is not a covered provision. Id. at 813-15 & n.19.  

So too, here. As to the PI subclass, the district court enjoined the Govern-

ment’s unlawful implementation of the asylum statute, §1158(a)(1), which is not 
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covered by §1252(f)(1). Op. at 628-29. That the injunction has “some collateral ef-

fect” on §1229a or §1225 poses no issue.3 The panel’s decision is fully consistent 

with §1252(f)(1), Aleman Gonzalez, and this circuit’s “collateral effects” caselaw. 

Gonzalez, 975 F.3d at 813-15; Gonzales, 508 F.3d at 1232-33; see also Cath. Soc. 

Servs., Inc. v. INS, 232 F.3d 1139, 1150 (9th Cir. 2000) (en banc) (finding 

§1252(f)(1) “[did] not apply” even though injunction regarding §1255a had the re-

sult of prohibiting INS from executing certain removal orders). 

3. The Opinion correctly applies Vietnam Veterans, and the Dissent 
misreads Badgley.  

The panel also faithfully followed this Court’s precedent in holding that the 

agency improperly withheld—instead of unreasonably delayed—a mandatory duty. 

Op. at 623-24 (citing Vietnam Veterans of Am. v. CIA, 811 F.3d 1068 (9th Cir. 

2016)). As explained in Vietnam Veterans, “[i]t is clear that [APA] section 706(1) 

applies to the situation where a federal agency refuses to act in disregard of its legal 

duty to act.” 811 F.3d at 1079 (quoting EEOC v. Liberty Loan Corp., 584 F.2d 853, 

856 (8th Cir. 1978)). The Court did not require a “date-certain deadline” to find such 

an action withheld, as opposed to merely delayed. Op. at 622-23 (citation omitted) 

3 The panel was careful to uphold only those portions of the injunction that relate to 
the operation of §1158 and overturned the portion that, in its view, directly “inter-
fere[d] with the Government’s efforts to operate” §1225 and §1229a (both covered 
provisions). Op. at 629 (citation omitted). Specifically, the panel overturned the re-
quirement that the Government take the initiative to reconsider determinations pre-
viously made in removal proceedings absent a motion by the noncitizen. Id.
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(discussing Vietnam Veterans). Although the dissent argues (Dissent at 641-42) that 

Biodiversity Legal Foundation v. Badgley, 309 F.3d 1166 (9th Cir. 2002), governs 

whether agency action constitutes withholding, the import of Badgley is that failure 

to meet a statutory deadline is only one form of unlawful withholding. Op. at 623 

n.13 (Badgley “does not say that an agency can have withheld action only if there is 

a statutory deadline”). Badgley does not change the outcome here. 

B.  The Opinion does not conflict with a decision of the U.S. Supreme 
Court. 

The panel’s decision does not conflict with any decision of the U.S. Supreme 

Court. Fed. R. App. P. 40(b)(2)(B). No Supreme Court opinion interprets §§1158 

and 1225 in the context presented by this case or distinguishes between “withhold-

ing” and “delay” under §706(1). Further, Aleman Gonzalez preserved this Court’s 

collateral effects doctrine. See supra Part II.A.2. Finally, the majority Opinion does 

not conflict with Sale v. Haitian Centers Council, Inc., 509 U.S. 155 (1993), a case 

involving the application of a now-abrogated deportation statute to noncitizens en-

countered on the high seas—another scenario inapplicable to the facts at issue in this 

case. Op. at 622 n.11; cf. Dissent at 639-40.  

C.  The Opinion does not conflict with authoritative decisions of other 
courts of appeals.  

The panel’s decision does not implicate or create a circuit split. Fed. R. App. 

P. 40(b)(2)(C).   
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The majority and dissent suggest there is tension between this Court’s Vi-

etnam Veterans precedent and the law of other circuits on §706(1), but any tension 

is illusory. None of the cases cited involved a situation where the agency “refuses to 

accept, in any form, a request” for relief. Op. at 623; see S. Carolina v. United States, 

907 F.3d 742, 760 (4th Cir. 2018) (agency missed deadline); Cobell v. Norton, 240 

F.3d 1081, 1096 (D.C. Cir. 2001) (agency delayed fulfilling trust obligations to In-

dividual Indian Money beneficiaries); Forest Guardians v. Babbitt, 174 F.3d 1178, 

1190-91 (10th Cir. 1999) (agency missed deadline); Sierra Club v. Thomas, 828 F.2d 

783, 797 (D.C. Cir. 1987) (agency started but did not complete rulemaking); Sierra 

Club v. Gorsuch, 715 F.2d 653, 658 (D.C. Cir. 1983) (agency had not yet taken 

action but stated it was considering doing so).

Although the majority characterizes the Ninth Circuit as taking a “different 

approach” from the Tenth Circuit in Forest Guardians, this does not warrant rehear-

ing. See Op. at 623 (discussing Forest Guardians). Forest Guardians suggested that 

“unlawful[] with[olding]” is limited to situations where there is a Congressionally 

imposed “date-certain deadline” in an agency’s “organic statute.” 174 F.3d at 1190. 

However, Forest Guardians did not overrule the Tenth Circuit’s prior decision in 

Mt. Emmons Mining Co. v. Babbitt, 117 F.3d 1167 (10th Cir. 1997), which holds 

that an agency that “ignores the duty Congress places on” it “unlawfully withholds 

agency action.” Id. at 1170, 1172. Indeed, the Tenth Circuit recently characterized 
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Forest Guardians as “seemingly indicat[ing] that violating a statutory deadline is 

the typical mechanism by which an agency withholds action unlawfully.” Wyo-Ben 

Inc. v. Haaland, 63 F.4th 857, 876 n.19 (10th Cir. 2023) (emphasis added).  

The dissent implies that the Fourth and D.C. Circuits have adopted a similar 

categorical rule on this issue, see Dissent at 642, but that is incorrect. Op. at 623 n.13 

(addressing Fourth and D.C. Circuit precedent). The Fourth Circuit described “fail-

ure to meet a hard statutory deadline” as merely an example of “agency action un-

lawfully withheld”—which implies that there are other examples. See S. Carolina, 

907 F.3d at 760. Nor has the D.C. Circuit established such a categorical rule. See 

Sierra Club v. Thomas, 828 F.2d at 797 (noting that the court grants “considerable 

deference” to an agency’s decisionmaking process “absent a precise statutory time-

table or other factors counseling expeditious action,” (quoting Sierra Club v. Gor-

such, 715 F.2d at 658 (alteration omitted, emphasis added)).  

D.  The Opinion does not raise any questions of exceptional im-
portance.  

This case raises no questions of exceptional importance. Fed. R. App. P. 

40(b)(2)(D). It relates to a rescinded policy, and the majority’s careful, narrow hold-

ings limit the decision’s practical impact. Moreover, while the injunction benefited 

noncitizens when it was entered, very few have sought relief in recent years, and 

few, if any, are likely to benefit from further relief.  
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This case focuses on two policy memos from 2018 entitled “Metering Guid-

ance,” ER-516, and “Prioritization-Based Queue Management,” ER-518. Defend-

ants rescinded these policies on November 1, 2021. ER-314. While Defendants con-

tinue to restrict noncitizens’ access to the asylum process, their legal justifications 

have shifted to Presidential Proclamations and other sources of law. See, e.g., Exec. 

Order No. 14,165 of Jan. 20, 2025, Securing Our Borders, 90 Fed. Reg. 8467 (Jan. 

30, 2025). The rescinded 2018 policies have no relevance to the management of the 

southern border today.  

The majority’s other holdings are also narrow, which even the dissent recog-

nizes “limits the practical impact of its opinion.” Dissent at 641. First, the majority’s 

construction of “arriving in” applies when noncitizens “encounter officials at the 

border.” Op. at 615-16. Thus, noncitizens must reach the “doorstep” of the United 

States before §§1158 and 1225 require Defendants to act, and U.S. officials cannot 

avoid their statutory duties based on a game of inches. Id. This holding does not 

“eliminate[] the presumption against extraterritoriality from the entire immigration 

code,” as the dissent claims, Dissent at 639, but rather applies the presumption spe-

cifically to §1225, which imposes requirements for how to handle noncitizens arriv-

ing at the border (who “shall be inspected by immigration officers,” 8 U.S.C. §1225).  

Second, the APA “action unlawfully withheld” decision is decidedly narrow. 

Op. at 622-25. It only applies when the agency “refuses to accept, in any form, a 
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request that it take a required action.” Id. at 623-24. This gives agencies latitude over 

how they accept and process requests, including suggesting that “minimal steps by 

the Government” would move the analysis from “withholding” to “delay.” Id. at 624.  

Finally, with the passage of time, the practical effect of the relief has greatly 

diminished.4 The majority concluded the remaining §706(1) claim was not moot be-

cause the injunctive relief “could be modified.” Op. at 614, n.3. That injunction ben-

efits a finite class of noncitizens who attempted to enter the United States over five 

years ago (before July 2019) and were later subjected to the Asylum Transit Rule 

(vacated nearly five years ago, see Cap. Area Immigrants’ Rights Coal. v. Trump, 

471 F. Supp. 3d 25, 37 (D.D.C. 2020)). The majority narrowed that injunction to 

eliminate any requirement that Defendants “on [their] own initiative, … reopen or 

reconsider (or … move to reopen or reconsider)” an adverse removal decision. Op. 

at 629 (emphasis omitted). That leaves intact just two aspects: (1) the duty for all 

parties to “make all reasonable efforts to identify” PI subclass members, and (2) the 

4 Defendants may argue that whether §1252(f)(1) prohibits classwide declaratory re-
lief is an important question. But as the Supreme Court has repeatedly said, 
§1252(f)(1) “is nothing more or less than a limit on injunctive relief.” Biden v. Texas, 
597 U.S. 785, 801 (2022) (citation omitted). All circuits that have addressed this 
issue agree that §1252(f)(1) does not bar declaratory relief. Op. at 625 (following 
Rodriguez v. Hayes, 591 F.3d 1105, 1119 (9th Cir. 2010)); accord Brito v. Garland, 
22 F.4th 240, 250-52 (1st Cir. 2021); Make the Road N.Y. v. Wolf, 962 F.3d 612, 635 
(D.C. Cir. 2020); Alli v. Decker, 650 F.3d 1007, 1013 (3d Cir. 2011).
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prohibition on applying the (vacated) Asylum Transit Ban to deny immigration relief 

for the PI subclass members. Id. at 626, 629.  

In fact, the injunction appears to have already achieved the maximum benefit 

for the subclass, which led to Plaintiffs’ motion for partial relief from judgment un-

der Rule 60(b). See ECF No. 842.5 While most subclass members who benefited 

were in removal proceedings when the injunction was entered and required no addi-

tional screening to obtain relief, Defendants have reviewed 3,225 cases of potential 

PI subclass members with unexecuted removal orders, and only four individuals 

(0.1% of reviewed cases) were eligible for any relief under current screening proce-

dures, with the last positive identification in May 2023. See ECF No. 847 at 2, 4 n.2. 

Likewise, Plaintiffs have identified only two subclass members since 2022 who were 

removed and sought to renew their asylum claims pursuant to the PI. ECF No. 842 

at 6. Given the ever-diminishing likelihood of additional subclass members obtain-

ing relief, Plaintiffs requested (and Defendants do not oppose) further narrowing the 

injunction to eliminate any requirements to identify new class members. ECF No. 

842 at 6-7. This unopposed relief would further limit the practical importance of the 

panel’s decision.   

5 Plaintiffs made this request in the district court because it affects a certified class 
and requires court review and approval. ECF No. 842 at 14-17; see Fed. R. Civ. P. 
23(e). Because the district court lacks jurisdiction to grant this relief while this ap-
peal is pending, Plaintiffs sought an indicative ruling under Rule of Civil Procedure 
62.1. ECF No. 842. 
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II.  The Opinion is correct.  

In any event, the panel’s decision is correct on the merits. The district judge, 

a Ninth Circuit motions panel, and a Ninth Circuit merits panel (this panel) have all 

considered the core issues in this appeal and reached the same conclusion. As the 

panel explains in great detail, utilizing traditional canons of statutory interpretation, 

a noncitizen who approaches a port of entry but is stopped by U.S. officials at the 

border (as occurred pursuant to the now-rescinded metering policy) may seek asy-

lum because she “arrives in the United States,” 8 U.S.C. §1158(a)(1). Op. at 615-20; 

see also Al Otro Lado v. Wolf, 952 F.3d 999, 1010-14 (9th Cir. 2020) (motions panel 

explaining why the district court’s analysis on this issue was “likely correct”). The 

panel considers the plain meaning of the statute as the Supreme Court has long in-

structed—in its context, “with a view to [its] place in the overall statutory scheme,” 

Sturgeon v. Frost, 577 U.S. 424, 438 (2016) (quotation omitted), and giving effect 

to every “every clause and word of [the] statute,” United States v. Menasche, 348 

U.S. 528, 538-39 (1955) (citation omitted).  

The Dissent’s interpretation of “arrives in the United States” flouts a cardinal 

principle of statutory interpretation—the rule against surplusage. If, as the dissent 

suggests, the “arrives in” language is necessary to address the entry fiction, Dissent 

at 636, then it would refer to noncitizens who have crossed the border and are phys-

ically—but not legally—present in the United States. In that scenario, one of the 
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categories referenced in §1158—noncitizens who “arrive[] in the United States”—

would be merely a subset of the other category—noncitizens who are “physically 

present in the United States.” See Op. at 616 n.6. Congress knew better when it 

drafted the INA. The majority’s conclusion that a noncitizen who presents herself to 

a border official at a port of entry “has ‘arrive[d] in the United States …,’ whether 

she is standing just at the edge of the port of entry or somewhere within it,” id. at 

617, better reflects the meaning of §1158 because it avoids such redundancy. This 

interpretation also better comports with the broader goals of the immigration system 

because it avoids giving arriving noncitizens a “perverse incentive” to cross the bor-

der between ports of entry Id. (citation omitted). 

The majority’s interpretation is also consistent with Defendants’ regulation, 

see Op. at 620, which defines “arriving alien” as “an applicant for admission coming 

or attempting to come into the United States at a port-of-entry.” 8 C.F.R. §1.2 (em-

phasis added). Defendants’ use of the present progressive tense clearly encompasses 

individuals who have not yet crossed the border due to Defendants’ unlawful turn-

backs.  

The merits panel’s decision also correctly concludes that a refusal to under-

take a mandatory action is one way to withhold such action. Op. at 622-25 (following 

Vietnam Veterans, 811 F.3d 1068). To conclude otherwise would turn the plain 

meaning of APA §706(1) on its head. As the panel explains, “delay” occurs when 
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an agency will eventually, with the passage of time, complete an action. Id. at 624. 

Therefore, refusal to act cannot be understood as mere delay.  

Considering these well-reasoned holdings, it was appropriate for the panel to 

affirm the declaratory judgment and portions of the permanent injunction. Id. at 625-

29. 

CONCLUSION 

For all of the reasons stated herein, rehearing en banc is not warranted. 
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